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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
REYNOLDS CONSUMER PRODUCTS LLC;
SOUTHWIRE COMPANY, LLC,
Plaintiffs,

Case No. 16-cv-5955 (PAE)

vs.
GLENCORE AG, et al.,
Defendants.

[PROPOSED] STIPULATED ORDER REGARDING REMOTE DEPOSITIONS
WHEREAS, the COVID-19 pandemic has made conducting traditional in-person
depositions difficult and inadvisable given health concerns and associated restrictions that have
been put in place around the country;
WHEREAS, it is uncertain when these health concerns will subside and when
these associated restrictions will be lifted;
WHEREAS, the Parties have agreed to conduct certain depositions remotely and
are in the process of scheduling such depositions;
WHEREAS, pursuant to Rule 29(a) of the Federal Rules of Civil Procedure, the
Parties may stipulate that “a deposition may be taken before any person, at any time or place, on
any notice, and in the manner specified – in which event it may be used in the same way as any
other deposition”;
WHEREAS, pursuant to Rule 30(b)(4) of the Federal Rules of Civil Procedure,
the Parties “may stipulate . . . that a deposition be taken by telephone or other remote means”;

Case 1:16-cv-05955-PAE Document 170 Filed 06/12/20 Page 2 of 13

WHEREAS, the Parties have agreed that it will be necessary to conduct certain
depositions remotely (the “Remote Depositions”), have agreed upon the means by which they
will conduct the Remote Depositions, and wish to memorialize their agreement;
NOW, THEREFORE, it is ORDERED that the Remote Depositions shall proceed
subject to the following rules and procedures, which have been agreed upon by the Parties:
DEFINITIONS
1.

“Court Reporter” shall mean the individual designated by the Court Reporting

Agency to administer and record the Remote Deposition.
2.

“Court Reporting Agency” shall mean any entity agreed to and designated by the

Parties to select a Court Reporter, Videographer, and Operator for each Remote Deposition.
3.

“Defending Attorney” shall mean any attorney representing the Witness at the

Remote Deposition. If the Witness is a current or former employee of one of the Parties, any
attorney appearing on behalf of that Party shall also be considered a Defending Attorney.
4.

“Noticing Attorney” shall mean the attorney whose signature is affixed to the

deposition notice corresponding to the Remote Deposition to which these rules and procedures
apply, and/or any individual affiliated with that attorney’s law firm and authorized by that law
firm to communicate about matters relating to the Remote Deposition.
5.

“Operator” shall mean the individual designated by the Court Reporting Agency

to provide remote technological support to all Participants during the Remote Deposition.
6.

“Participant” shall mean the Witness, the Questioning Attorney, the Defending

Attorney, other attorneys or client representatives appearing on behalf of one of the Parties,
paralegals or other individuals providing support to the attorneys, the Court Reporter, the
Videographer, and the Operator.
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7.

“Questioning Attorney” shall mean the attorney who questions the Witness on the

record during the Remote Deposition for the purpose of eliciting sworn testimony.
8.

“Remote Deposition Video Platform” shall mean any videoconferencing service

platforms agreed to and designated by the Parties for hosting the Remote Deposition.
9.

“Remote Deposition Exhibit Platform” shall mean any software applications

agreed to and designated by the Parties for displaying exhibits during the Remote Deposition.
10.

“Videographer” shall mean the individual designated by the Court Reporting

Agency to record the Remote Deposition by videographic means.
11.

“Witness” shall mean the individual who gives sworn testimony on the record

during the Remote Deposition.
COURT REPORTER, VIDEOGRAPHER, AND OPERATOR
12.

Pursuant to Rule 30(b)(5)(A), Remote Depositions will be conducted before a

Court Reporter who shall have all of the authority of an officer appointed or authorized under
Rule 28 with respect to administering Remote Depositions.
13.

The Court Reporter may administer the oath or affirmation to the Witness through

the Remote Deposition Video Platform from a different physical location than the Witness, and
such oath or affirmation shall be deemed valid and effective pursuant to applicable law to the
same extent as if the oath or affirmation had been delivered in the physical presence of the
Witness.
14.

The Videographer shall record the Remote Deposition at the direction of the

Court Reporter and shall not record the Remote Deposition during times when the Court
Reporter suspends it. To the extent feasible, audio and video of the Witness shall be recorded,
but only audio (not video) of all Participants shall be recorded. Such recording shall be deemed
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a record of the Remote Deposition to the same extent as if the recording had been made in the
physical presence of the Witness. For purposes of Rule 30(c)(1), the Videographer shall be
considered to be acting in the presence and under the direction of the Court Reporter, so long as
the Videographer is able to hear and take direction from the Court Reporter, even though the
Videographer may be in a different physical location than the Court Reporter.
15.

Any Party may ask the Court Reporting Agency to designate an Operator to assist

the Participants with any technical issues that may arise during the Remote Deposition.
REMOTE DEPOSITION PLATFORMS
16.

Remote Depositions shall be conducted using the Remote Deposition Video and

Exhibit Platforms.
17.

In order to facilitate reliable use of the Remote Deposition Video and Exhibit

Platforms, each attorney shall be responsible for acquiring, maintaining, and utilizing computer,
audio, and video equipment that meets the minimum requirements set forth in Appendix A.
18.

At least seven (7) days prior to the Remote Deposition, the Defending Attorney

shall confirm whether the Witness has access to the equipment set forth in Appendix A. If the
Witness has no Defending Attorney, the Noticing Attorney shall confirm whether the Witness
has access to such equipment.
19.

At least one (1) day prior to the commencement of each Remote Deposition, the

Participants shall access the Remote Deposition Video and Exhibit Platforms and ensure that it
and all Participants’ hardware, software, and internet connections are functioning properly,
including that any required audio and video functionalities are functioning properly. The
Remote Deposition shall not commence until the Questioning Attorney, Defending Attorney, and
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Witness confirm that they each have appropriate access to the Remote Deposition Video and
Exhibit Platforms. The parties may elect to do this testing simultaneously.
20.

All private chat features on the Remote Deposition Video and Exhibit Platforms

shall be disabled.
NOTICE
21.

For each Remote Deposition, at least five (5) calendar days prior to the Remote

Deposition, the Noticing Attorney and the Defending Attorney shall exchange the names and
e-mail addresses of any Participants other than the Witness. For those Participants who seek to
appear on the record, the Noticing Attorney shall provide their information to the Court Reporter
in advance of the Remote Deposition.
22.

The Noticing Attorney shall provide, or shall cause the Remote Deposition Video

and Exhibit Platform(s) to provide, to the Defending Attorney all details necessary to gain access
to each Remote Deposition, including but not limited to any web addresses, login credentials,
and hardware and software requirements at least 48 hours prior to the date and time at which the
Remote Deposition is scheduled to commence. Any Participant who intends be in the same
room as the Witness during a Remote Deposition shall notify the Noticing Attorney and the
Defending Attorney at least two (2) calendar days prior to the Remote Deposition. A witness
may refuse in-person Participant attendance if he or she is a member of a group that is vulnerable
to COVID-19 or has a medical condition that heightens the risk of serious medical complications
from COVID-19.
CONDUCT OF THE REMOTE DEPOSITIONS
23.

The Court Reporter shall conduct an oral roll call of all participants prior to the

commencement of the deposition.

5

Case 1:16-cv-05955-PAE Document 170 Filed 06/12/20 Page 6 of 13

24.

The Witness, the Questioning Attorney, and the Defending Attorney shall keep

their cameras turned on while the Remote Deposition is being conducted. All other Participants
shall keep their cameras off at all times, except as otherwise directed by the Court Reporter. The
Court Reporter and Videographer may also appear on camera as appropriate to facilitate the
Remote Deposition. If the Witness is physically appearing in the same room with any
Participant, separate video cameras shall show the Witness and the Participant, to the extent the
Participant is required to be on camera. It shall be the responsibility of any Participant in the
same room as the Witness to use physical distance, directional microphones, and/or other means
to ensure that the Witness’s testimony does not suffer from echoes or feedback.
25.

The Witness, the Questioning Attorney, and the Defending Attorney shall use the

audio through their respective computers, and shall also have a phone connection available in
case the computer audio does not function properly. All other Participants shall use the audio
provided by the phone connection to the Remote Deposition Platform.
26.

Participants shall take care to minimize background noise during the conduct of

the Remote Deposition that may interrupt the Remote Deposition. Participants other than the
Witness, the Questioning Attorney, and the Defending Attorney shall place their microphones on
mute except during times that they desire to speak on the record. Participants shall make best
efforts to refrain from speaking at the same time as other Participants.
27.

In order to minimize background noise, the Operator may, at his or her discretion,

or at the direction of the Court Reporter, mute individual Participants’ lines when those
Participants are not speaking, except that in no event shall the Court Reporter’s, Questioning
Attorney’s, Witness’s, or Defending Attorney’s line be muted while the Remote Deposition is
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being conducted. Participants who have been muted shall retain the ability to unmute themselves
during times when they desire to speak on the record.
28.

The Questioning Attorney shall use the Remote Deposition Exhibit Platform to

mark and publish all exhibits that are used during the Remote Deposition. The Questioning
Attorney shall confirm that the Witness and Defending Attorney can access each published
exhibit prior to questioning the Witness about that exhibit. Exhibits marked and shown to the
Witness using the Remote Deposition Exhibit Platform shall be attached to the deposition record
to the same extent as if the exhibits were physically marked and shown to the Witness.
29.

The Noticing Attorney may in addition, at the Noticing Attorney’s discretion,

send a sealed envelope prior to the deposition to the Witness containing all or a selection of
potential exhibits in hard copy to facilitate the Witness’s review of the exhibits. If the Noticing
Attorney sends the Witness all or a selection of potential exhibits in hard copy prior to the
deposition, the Noticing Attorney must also send an identical copy of those materials to the
Defending Attorney in a sealed envelope prior to the deposition. The envelope(s) shall remain
sealed until the deposition has commenced, and the Witness and the Defending Attorney shall
open the envelope(s) on video when instructed by the Noticing Attorney.
30.

Except as otherwise provided in this Stipulated Order, no Participant shall permit

anyone who is not a Participant to hear or view the Remote Deposition while it is being
conducted.
31.

If a technical issue prevents any Participant from being able to see or hear one or

more of the other Participants clearly or to access published exhibits, the Participant
encountering such technical issue shall promptly notify the other Participants. If the Participant
encountering such technical issue is the Witness, Questioning Attorney, Defending Attorney,
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Court Reporter, or Videographer, the Court Reporter shall suspend the Remote Deposition until
the technical issue is resolved. If the Participant encountering such technical issue is not the
Witness, Questioning Attorney, Defending Attorney, Court Reporter, or Videographer, the Court
Reporter shall pause the Remote Deposition to provide an opportunity to promptly resolve the
technical issue. If the Participant is unable to promptly resolve the technical issue, the Remote
Deposition may proceed, provided, however, that the Participant may later make objections he or
she could have made during the Remote Deposition had the technical issue not occurred, either
by agreement of the Parties, which shall not unreasonably be denied, or by order of the Court.
32.

Any time spent addressing technical issues will count as “off the record” time and

shall not count against the seven-hour time limit, provided that and starting when a Questioning
Attorney or Defending Attorney specifies it is “off the record”. If a technical issue prevents the
Questioning Attorney or Defending Attorney from speaking to other Participants, the Remote
Deposition shall be deemed “off the record” from that time.
33.

No Participant shall communicate or attempt to communicate with the Witness

while the Remote Deposition is being conducted through any means other than the Remote
Deposition Video and Exhibit Platforms, except that the Videographer or Operator may
communicate with the Witness to resolve technical issues through means other than the Remote
Deposition Video and Exhibit Platforms. Notwithstanding this provision, subject to all otherwise
applicable rules, the Defending Attorney may communicate privately with the Witness by any
means any time during breaks in the Remote Deposition or if the Court Reporter otherwise
suspends the Remote Deposition.
34.

All Parties stipulate that an objection for one shall be deemed an objection for all.
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35.

The Parties shall meet and confer regarding the timing for all Remote Depositions

in different time zones.
36.

Any Defending Attorney who does not represent one of the Parties and who

intends to represent a Witness during a Remote Deposition shall agree to be bound by this
Stipulated Order and shall memorialize that agreement by executing a copy of the
Acknowledgment and Agreement To Be Bound attached hereto as Appendix B.
37.

The Parties will use reasonable efforts to cause employee Witnesses, former

employee Witnesses, and non-Party Witnesses to submit to the protocols set forth herein for
Remote Depositions.
38.

The Parties may modify these procedures as appropriate by mutual agreement and

reserve their rights to seek reasonable modifications of these procedures as appropriate in
individual instances.

/s/ Robert D. Wick
Robert D. Wick
COVINGTON & BURLING LLP
One City Center
850 Tenth Street, N.W.
Washington, D.C. 20001
Telephone: (202) 662-6000

/s/ Richard C. Pepperman II
Richard C. Pepperman II
SULLIVAN & CROMWELL LLP
125 Broad Street
New York, New York 10004-2498
Telephone: (212) 558-4000
Facsimile: (212) 558-3588

Attorney for Defendants Henry Bath LLC,
JPMorgan Chase Bank, N.A., and
JPMorgan Securities PLC

Attorney for Defendants Goldman Sachs &
Co. LLC, J. Aron & Company, Goldman
Sachs International, Mitsi Holdings LLC,
and Metro International Trade Services LLC

9

Case 1:16-cv-05955-PAE Document 170 Filed 06/12/20 Page 10 of 13

/s/ Eliot Lauer
Eliot Lauer
CURTIS, MALLET-PREVOST, COLT
& MOSLE LLP
101 Park Avenue
New York, New York 10178
Telephone: (212) 696-6000
Facsimile: (212) 697-1559

/s/ Boris Bershteyn
Boris Bershteyn
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP
One Manhattan West
New York, New York 10001
Telephone: (212) 735-3834
Facsimile: (917) 777-3834

Attorney for Defendants Glencore Ltd.,
Glencore International AG, and Access
World (Vlissingen) B.V.

Attorney for Defendant Access World
(USA) LLC

/s/ Robert J. Palmersheim
Robert J. Palmersheim
401 N. Franklin Street, Suite 4S
Chicago, Illinois 60654
Telephone: (312) 319-1791
Facsimile: (312) 878-2890

.

Attorney for Plaintiffs Reynolds Consumer
Products LLC and Southwire Company,
LLC
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IT IS SO ORDERED.

DATED: _________________________

____________________________________
THE HON. PAUL A. ENGELMAYER
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF NEW YORK
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APPENDIX A
MINIMUM TECHNICAL REQUIREMENTS FOR REMOTE DEPOSITIONS
1.

Witness, Defending Attorney and Questioning Attorney
(a)

Computer with an internet connection (connected via ethernet if available)

(b)

Internet connection with a minimum speed for downloads of 20 Megabits
per second (“Mbps”) and a minimum speed for uploads of 10 Mbps.

2.

(c)

Integrated or USB webcam.

(d)

USB microphone, headset, or similar device.

(e)

Telephone (landline if available).

Other Participants
(a)

Computer with an internet connection.

(b)

Internet connection with a minimum speed for downloads of 20 Mbps
and a minimum speed for uploads of 5 Mbps.

(c)

Telephone.
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APPENDIX B
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
REYNOLDS CONSUMER PRODUCTS LLC;
SOUTHWIRE COMPANY, LLC,
Case No. 16-cv-5955 (PAE)

Plaintiffs,
vs.
GLENCORE AG, et al.,
Defendants.

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND BY
THE STIPULATED ORDER REGARDING REMOTE DEPOSITIONS
The undersigned hereby acknowledges that [print or type full name:]
______________________________ has read the Stipulated Order Regarding Remote
Depositions in the above-captioned Action, that (s)he understands the terms thereof and that
(s)he agrees to be bound by such terms.

Signature

Date
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